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I am here today for the second consecutive year at the kind invitation of this Legislature. I am 

grateful for this avenue of communication with you, and through you, with the people of South 

Dakota. It was just five years ago that the people of South Dakota indicated by a landslide vote 

their deep interest in the better administration of justice and their commitment to the first-line 

court system on which it must depend. 

 

There was a clear intent to establish a simple but fully integrated system of courts and to give the 

Judiciary the power, and by the same token, the responsibility for a judicial system that would 

function effectively in the public interest. 

 

We know that each branch of government is separate, and the powers of government are 

constitutionally divided among them, and one may not validly encroach upon another. Yet the 

branches are crucially interdependent and support and complement each other in many essential 

ways. Although they respect each other, there should be no brick walls preventing 

communication between them in the public interest. There is a vital difference between 

interference and cooperative communication. The courts must refrain from interference with 

other branches, except as plainly required by the Constitution, and case law is filled with 

instances where the courts have shunned participation in the setting of legislative policy. By the 

same token, if the Legislature and Governor would deny the courts resources vital to their 

effective operation, the constitutional will of the people would be frustrated. They would be 

taking away from the people something that the people themselves created by constitution, 

namely, a court system effective to meet changing demands in the administration of justice, and 

those demands are great under the converging pressures of this half of the Twentieth Century. 

Some of these have been brought about by the United States Supreme Court's definition of 

constitutional rights. Others come from actions of this Legislature in mandating new court 

responsibilities and some by the evolution of court policy in reviewing more matters so that 

justice will be afforded the unfortunate. Whatever the basis, the courts are confronted today with 

large areas of responsibility in environmental law, civil rights law, consumer law, products 

liability, malpractice and mental illness—an almost endless list of new burdens thrust upon the 

courts that were not even present some ten years ago. To meet this challenge there must be close 

communication and cooperation among all the branches of government.  

I am here today to give an assessment of our stewardship of the judicial system, to openly 

disclose the condition of the courts, to project our plans for improvement in the administration of 

justice, and to outline very candidly the revenues needed if our mission is to be accomplished. 

 

ADMINISTRATION OF CRIMINAL JUSTICE  

 

Due to the crucial concern nationwide for the modern phenomenon of criminal violence, our first 

priority has been criminal justice. We have not given up and established insurance for the victims 

as has been deemed necessary in many states. Crime has increased in this state but mostly in the 



drug-related field. Crimes of violence are down, and, when they occur, they are being vigorously 

and effectively prosecuted throughout the court system. A study of our system by an outside 

group of experts found that while there was some discrepancy in sentencing of nonviolent crimes 

there was almost unanimity in the severe sentencing of violent offenders. By the same token, 

they found that the courts were handing down nearly maximum sentences for habitual criminals. 

It was only in the cases of young, nonviolent, first felony offenders that the group found 

discrepancies in the sentences, depending on the judges' individual philosophy for rehabilitation. 

 

The criminal trial court calendars are current by any standard. All criminal appeals have been 

heard by the Supreme Court during the past year, and very few are awaiting decision. We cannot 

say the same for civil appeals which will be considered later. The only bottlenecks in the 

criminal system at the moment are in the magistrate courts in Rapid City and Sioux Falls which 

are overworked and undermanned. 

 

In the late 1950s when I was the sole municipal judge in Sioux Falls, that court could handle the 

routine traffic and other misdemeanor cases in the morning and have time to try contested cases 

and hold preliminary hearings on felony cases in the afternoon. Criminal cases, including both 

misdemeanors and felonies, have almost tripled in that court since that time. In addition, there is 

a new breed of criminals across the land today that demands rights which may mean better 

justice in the long run, but it surely means an increased workload for the magistrates.  More trials 

are being requested at that level; all felons are requesting attorneys and preliminary hearings, and 

these preliminary hearings are extended by motion to suppress evidence, motions to dismiss, etc. 

The result has been an ever-increasing burden on the magistrate courts and, eventually, some 

backlog of felony cases awaiting preliminary hearing. In both Sioux Falls and Rapid City, we 

have endeavored to alleviate this situation by the addition of a half-time, law-trained magistrate, 

and this was helpful but not enough. In our present budget, we have requested another full-time 

magistrate in Sioux Falls which we believe will take care of the present problem there. In Rapid 

City where the trial load has not been as heavy for the circuit judges at that in Sioux Falls, we 

have requested the presiding judge to assign circuit judges to handle the backlog of preliminary 

hearings We are hopeful that this will solve the magistrate problem in our two largest cities. 

 

One year ago you entrusted the entire probation system to the Unified Court System.  I am sure 

that a review of only five months in which we have handled the total probation program will 

reveal that it is being operated more economically and efficiently than it has been in the past. 

 

With the cooperation of the Department of Social Services personnel, the transfer of youth 

service responsibilities to the Judiciary went smoothly. Without any interruption of services, our 

court service officers began providing service to the 106 children and their families who were 

involved in the transfer.  During the transition period and prior to transfer, court service officers 

consulted with each individual family, as well as with the foster parent or childcare institution 

involved. 

 

During fiscal year 1977, in the juvenile field, 2,015 youngsters were diverted from becoming 

formally involved in the juvenile justice system.  Services were provided these young people and 

their families without the stigma of a criminal record. Further, after formal petitions of 

delinquency, our judges placed 1,580 adjudicated youth in community-based probation programs 



as an alternative to expensive institutional care. With the juvenile population between the ages of 

10 and 18 decreasing 5% in South Dakota during the period from 1974 to 1977, the courts' 

commitments to the State Training School were down 18%. This speaks well for the screening 

and supervision of court services staff. 

 

We have also held juvenile offenders accountable for their delinquent behavior.  424 juvenile 

offenders were required to pay victims $37,239 as a result of our Victim Assistance Restitution 

Program.  Realizing that some youngsters are without financial resources and are unable to 

obtain employment, 315 other juvenile offenders were required to perform 5,498 hours of 

community service for public or nonprofit service agencies. 

Also during fiscal year 1977, our judges placed, 1,080 adults in community-based probation 

programs which took a considerable load off the South Dakota Penitentiary. During half of this 

fiscal year, court services shared responsibility with the department of Corrections.  A very high 

percentage of this group has served out the probation periods without incident, and the 

probationers are now productive citizens. 

 

As the years go on, and we are in a position to give you a comparative analysis of court services 

activities, I am sure you will feel justified in placing the entire probation system with the courts. 

CIVIL CALENDARS 

The civil calendars are operating effectively, although the emphasis on criminal cases has 

delayed trials in the more populous areas. Probably more important in moving the civil trial 

calendar is the desire of many attorneys to try cases completely at their own convenience. This 

results in free time for judges followed by rush times, and this, of course, is not conducive to 

disposing of a civil calendar or to well thought out justice. We have formed a Liaison Committee 

with the State Bar in an effort to correct this situation, as well as other problems existing between 

the Bench and Bar. 

SUPREME COURT 

 

I mentioned last year that the filings of appeals in the Supreme Court had increased to the point 

where the present five-man court could not cope with the cases. When I discussed this matter a 

year ago, there were some 35 cases ready for argument that had not been heard. This has grown 

to over 66 cases at the present time. 

The problem is not in hearing cases. We can hear them, but this is of little help if we cannot get 

them decided and written. 

 

We have been urged by the Trial Attorneys Association to seek additional justices from this 

Legislature, but I cannot stand here and say that this will solve the problem. As I pointed out to 

you last year, we issue collegiate decisions where each justice studies every record, does 

independent research, and comes up with his own decision in every case. He may agree with the 

author of the decision and he may not.  He may write a dissenting opinion or a concurring 

opinion.  In any event, the addition of an extra justice, or two extra justices would only add to the 

burden of each individual justice. He may not have to write as many opinions, but he would have 

to study the records, research the law and come up with his own conclusions on the cases 



authored by additional justices. 

 

You may well ask why each justice has to make an independent search of the record and come 

up with his own decision, and the answer, of course, is that the collegiate approach to cases is the 

backbone of the appellate system. Unfortunately, the law is not black and white; there are 

considerable gray areas, and the combined thinking of five justices raises all of the possible 

obstacles to a particular decision so that the finished product is hopefully a sound precedent for 

future generations. 

 

There are other alternatives available, such as the addition of two justices to the Supreme Court 

with authority to sit in panels of three in all but serious criminal cases and civil cases of 

statewide interest. This has been done in many states, but it can create a problem where there is a 

dissent, as you should not issue decisions in a court of last resort that are approved by only two 

justices. This might be alleviated to some extent if the Chief Justice sat along with each panel of 

three so that one dissent would not require a rehearing by the entire court. 

 

Other alternatives would be to set up an intermediate court of appeals consisting of three justices 

who would hear all criminal cases, and then provide that the Supreme Court would only hear 

cases appealed from this appellate court when it felt that there had been a flagrant miscarriage of 

justice. 

 

Another alternative would be to add an additional justice whose sole duty would be to sit in on 

settlement hearings of cases appealed to the Supreme Court. Many of these cases could be settled 

if the litigants were apprised of information as to the precedents of the Court and their chances of 

success upon an appellate review. Minnesota has had considerable success with this procedure. 

The problem here, of course, is in finding a technician skilled in the art of bringing about such 

settlements. 

 

The other interim alternative which we are attempting at the present time is to build up a legal 

staff which we have presently operating under Mr. Lyman Melby, who studies the records for 

patent defects in the appellate procedure of a case—such as failure to file the notice of appeal on 

time or from a final judgment—and picking out cases that may be handled summarily. This has 

proved helpful. We have requested an additional law clerk in the present budget to beef up this 

legal staff, as you can readily see that this is a tremendous task for one man when 300 appeals 

are filed each year. 

 

Frankly, I am not in a position to recommend any of the long range changes that have been 

suggested, as I don't know what is best for South Dakota. Accordingly, I am making no 

recommendation to this Legislature except to add another person to our legal staff. We plan to 

make an in-depth study of the various alternatives during the next year and then make a 

recommendation to the 1979 Legislature. 

 

In the meantime, I can assure you that this present court is productive and hardworking and that 

it will hear and decide all of the cases possible in the coming year.  Further, let me add that we 

are up-to-date in hearing all criminal appeals and all civil appeals of state-wide interest. It is only 

the appeals affecting two litigants only where all of the cases are not being promptly heard.  This 



is not good, but it is the best we can do under the circumstances. 

 

RULES OF COURT 

 

The Supreme Court is about to adopt new rules for grievance procedures which include the 

placing of a lay member on the board to consider grievances against attorneys. We are also very 

near to hearing new appellate and evidence rules which should be adopted later this year. These 

are long overdue and should expedite the handling of cases at both the trial and appellate levels. 

 

USD LAW SCHOOL 

 

The Supreme Court is given the constitutional duty of supervising the admission and discipline 

of attorneys, and, of course, the judiciary is no better than the judges and lawyers who make up 

its component parts. The overwhelming majority of those people have graduated from the 

University of South Dakota School of Law. Consequently, we have attempted to keep a close 

liaison with the Law School over the years and to aid in any way possible to make it more 

effective. Among other things, we spend a week each year hearing oral arguments in regular 

appeals before the law students at Vermillion; we permit the intern students to argue before the 

Court as part of their training; we judge their moot court competition; and we use their recent 

honor graduates for our law clerks. 

 

Thus their accreditation problems are of immediate and vital concern to us. We ask your 

consideration in alleviating this problem both as to space and faculty. We simply cannot afford a 

second-rate law school. 

 

UNIFIED COURT SYSTEM 

 

The first statewide audit of the Unified Court System is just being completed by an independent 

auditor because the Auditor General's office did not have the time and personnel to handle it. 

Some eight million dollars have passed through the hands of our clerks and magistrates again 

this year in fines, forfeitures, reciprocal payments, trust funds and fees, and I will be relieved 

when this audit is complete. I am sure there will be some problems in handling this amount of 

funds, and we welcome an opportunity to follow the recommendations of the audit for correcting 

them. 

The accounting in the Pierre office is a tremendous job and has thrown an unprecedented burden 

on our Budget and Fiscal Officer. We have asked for an additional accountant to help him in this 

Job. I am sure you will not find an office anywhere handling the fiscal matters comparable to 

ours without twice the personnel present in this division. 

 

We have made a real endeavor to improve our information system in the past year.  Most of the 

emphasis is to get accurate and credible reporting from the clerks of courts on the processing of 

cases in the first instance, because regardless of how refined the system may be, if the initial 

information fed into it is not correct it is just "garbage in and garbage out."  We have thus asked 

for additional help for David Zolnowsky in operating this system. 

 

In October of 1977, we started the awesome task of developing a records-keeping system of the 



Court's records under the direction of our Clerk Gloria Engel. Over eleven thousand files are 

being assimilated and correlated for microfilming.  On January 1st of this year, a new docketing 

system was put into operation in that office. A work station was designed and built to 

accommodate standard-size docket sheets which contain typewritten entries, thus eliminating the 

very costly docket books. An expanded statistical system was also implemented in the Clerk's 

Office on January 1st.  All proceedings filed with the Court are now placed into an inventory 

system.  This system tracks each proceeding from the moment the Court gains jurisdiction of it, 

through each required stage to its final completion.  As soon as an appeal or a proceeding lapses 

into default, it is reflected in the inventory, and the attorneys are notified. 

 

TRAINING OF JUDGES AND COURT PERSONNEL 

A steady turnover in personnel in the Unified Court System requires a constant training program 

to acquaint new people with our reporting and accounting procedures and to educate them in the 

jobs they are handling. We are blessed with people in personnel, court services and in accounting 

who are capable of handling this training program within the system.  If additional training is 

needed, as we found in the field of child abuse, we send one person to a reputable out-of-state 

seminar and then have that person return and teach the rest of our people. 

Because of the constant changes in the law and the additional fields of law that are being thrust 

upon the courts, we have adopted a policy of sending all new trial judges to the full four-week 

course at the National College of State Trial Judges, and also of sending the present judges once 

every three years for a one-week refresher course at the National College. The requested budget 

for training is modest and we trust you will consider it money well spent in keeping our judges 

and court personnel current in this day of expanded litigation. 

 

JUDICIAL TENURE AND COMPENSATION 

I wish to thank this Legislature for responding to my plea for an increase in judicial salaries. It 

was a courageous act in view of the economic conditions last year, and it was appreciated, and it 

has certainly helped. The situation is still critical, however, because of the present great 

discrepancy between lawyers' income and judicial salaries. I just learned this week that one of 

our really brilliant young trial judges is investigating a firm offer to become house council for a 

major oil firm at exactly twice his present salary, plus fringe benefits in terms of insurance and 

retirement that cannot be matched by the Judiciary. The loss of this young man to the Judiciary 

would be a serious blow because he is in a position to give 20 years of excellent service in the 

administration of justice. I can only ask that you keep this in mind in considering salary increases 

and in considering the Governor's recommendation that a greater percentage of retirement be 

paid by the State. This latter, of course, would add substantially to take home pay and escape the 

substantial and avoidable federal income tax on these retirement funds when paid by an 

individual. 

 

As to tenure, I can only speak for a majority of the Supreme Court itself, as most of the trial 

judges seem satisfied with the present elective system. But this system was not created for the 

Supreme Court Justice who moves to Pierre and then must return to a district far removed to seek 

votes on election day. It is not only a serious matter for the individual justice but a crippling 

blow to the Court. The absence of a justice or justices while campaigning brings the work of the 



Court to a slow pace, as each case must be considered by all five justices, and you have to expect 

that a campaigning justice will, of necessity, spend considerable time in his district. Further, a 

turnover of justices, as we experienced last year, again slows the appellate procedure until the 

individual justices gain confidence in themselves and in their colleagues and in their work. This 

is a matter of immediate concern as three of the five justices are up for election this year. I 

personally believe it was a mistake to provide for selection or election of Supreme Court Justices 

from one district. The appellate court justices handle cases statewide and do not represent 

various districts in their thinking, as may or may not be true of Legislators. Such a change, of 

course, would require a constitutional amendment. 

 

UNIFIED BUDGET 

 

Finally, a word about the budget itself. A few months ago, the Interim Joint Appropriations 

Committee without any motivation from the court gave the court system some one-half million 

dollars of federal ADC funds to distribute to the Indian Reservations under contract. This was 

done at the instigation of Social Services which wished to unload it, and under the guise that it 

somehow had something to do with Corrections. First of all, the overwhelming purpose of this 

money is to provide aid to dependent children. While some of these children may be delinquent, 

the same may be true of children receiving benefits from the funds provided for Health, 

Education and Welfare generally. Certainly, no one would consider the court system the proper 

agency to handle this money. Further, even as to the delinquents, the Unified Court System has 

no jurisdiction over these delinquent Indian children as they are the exclusive responsibility of 

the tribal courts and, in some instances, the federal courts. The fact that one-half million dollars 

has been handed to us gives us no jurisdiction to administer these funds, and there is certainly no 

statute granting authority for the United Court System to enter into ADC contracts with Indian 

tribes.  Accordingly, we have entered into no contract with the Indian tribes and will not unless 

given a specific legislative directive to do so. In view of what I have stated above, there may be a 

real constitutional question in legislation involving the courts in administrative programs which 

are not related to the Unified Court System. 

 

The Governor in his message to you of last Tuesday indicated that this problem arose because 

the 1977 Legislature chose to turn over all probation to the Unified Court System. I hope you 

will not take this statement too seriously. First, there is nothing in the Corrections legislation that 

takes any authority away from the Department of Social Services to distribute ADC funds upon a 

reservation. If it ever had that authority, it still has it. Secondly, Governor Kneip is probably 

more knowledgeable than any person in state government about the real problem involved, and it 

has nothing to do with the Unified Court System. 

 

On October 31st of last year, Governor Kneip appeared before a Special Congressional 

Subcommittee on Welfare Reform in Washington, D.C., and made the following statement in 

regard to the administration of the cash assistance programs of the Department of Health, 

Education and Welfare on Indian reservations and I quote: 

 

"I submit to you, Mr. Chairman and members of the Subcommittee that these sections should be 

rewritten to reflect the fact that the reservations are a federal responsibility. It is time that the 

federal government assume that responsibility. The states should be relieved of the impossible 



task of trying to provide services on reservations that were created by the federal government. 

Furthermore, the states should not be penalized ten percent of the administration costs because 

the federal government does what it is supposed to do. 

 

"I, therefore, recommend that the language be changed to provide for a direct relationship 

between the federal government and the Indian reservations. This issue is especially important 

for South Dakota, since 46 percent of the A.D.C. caseload is on reservations." 

 

I fully support the Governor in this position.  The present system of distribution of these cash 

assistance programs places the responsibility on the State to distribute these funds without any 

authority or jurisdiction to administer them on the reservations. If a defalcation occurs, they look 

to the State for repayment—and threaten the removal of all ADC funds for South Dakota if it is 

not paid.  The feds, at least have jurisdiction on the reservations and have investigators with 

jurisdiction to go on the reservations.  State government, acting as a buffer between the two, is 

helpless no matter who handles the funds, as we have no jurisdiction or right to even enter the 

reservations. 

 

The courts will cooperate with the Governor or with this Legislature in any way possible to solve 

this serious federal-state relations problem on Indian reservations. However, we will not accept 

the solution of having this age-old problem dumped on the Court System under some guise that 

we inherited it in the Corrections Bill. 

 

And now a word about individual items in our budget that have been deleted by the Governor's 

Budget and Finance Office. 

 

I have no quarrel with the Governor's Budget office making general across the board cuts in 

matters of reclassification, capital assets, or inflation factors, so long as the same percentage 

figure is applied to the Court System as is applied to Administrative Agencies.  This is an 

attempt to have a unified fiscal policy within the limits of the budget. I do have some quarrel, 

however, with their attempting to delete individuals and programs that this Court has found to be 

necessary in the administration of justice. 

 

Without disparaging in any way the young men in the Governor's Budget and Finance Office, it 

would seem doubtful if they could have the knowledge, the experience and the expertise to 

decide which positions are needed or not needed in the Unified Court System. The constitution 

places the responsibility squarely upon the Supreme Court to prepare an annual consolidated 

budget as to our needs and to submit it to the Legislature for payment.  This we have done, and I 

urgently request that you review our budget as it was presented to you. 

 

The budget process started months ago. It is a work product that began by a review of the needs 

in the various offices within the circuits and the Supreme Court. Separate hearings were held 

with each Presiding Judge. An analysis was made as to whether the requests were for basic needs 

or desired expansion. These requests with recommendations of the Budget and Fiscal Officer 

were then given a thorough review by the full five-man Supreme Court. Almost one-half million 

dollars was trimmed from these requests through this procedure. You now have before you the 

Annual Consolidated Budget which addresses our basic needs for the upcoming year.  I assure 



you that there is nothing in a judge's education, experience or background that makes him 

fiscally irresponsible. By and large, they are as conservative as any group in this state. 

I realize that I am asking that you trust in us to outline our work load and needs for you. You and 

the people have placed the responsibility upon us to operate a judicial system that functions in 

the public interest; therefore, it is imperative to place upon the table in full public view the 

mutual responsibilities we share for the administration of justice. This bridge of communication 

will result in honest accountability. I have full confidence that this Legislature will again meet its 

responsibilities to the Judiciary as it has in the past. As I have said many times, I trust the people 

and the representatives of the people, and I believe both will do their full duty to the State of 

South Dakota. 
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