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Your Honors, Counselors, Ladies and Gentlemen:

Welcome to the 1997 state bar convention. | am honored to be here and | want to thank the State
Bar for the opportunity to address you today.

When | was first asked to give the "State of Judiciary Address", my first reaction was to
approach this speech like I did last January when | addressed the New Mexico legislature. In that
speech, talked about the needs of the judiciary, which are mostly economic, and | talked about
some of the projects that we had implemented to improve the delivery of services to the public.

Unfortunately for all of you, I am going to talk about a couple of those same issues today. | am
not doing this because | think you all should have a short nap after lunch. Rather, I am talking
about some of these things because | think it is important for those of you who practice law to
have some idea about the other side of the judiciary that you rarely ever see; that is, the nuts and
bolts of what it takes to run a judiciary. As a | painfully found out when | became the chief
justice - judges do not just judge. We are constantly challenged to find ways to improve the way
the courts are administered, improve the infrastructure of the court system, improve the way in
which we respond to litigants and the public.

But, I also want to talk to you about something equally as important. Between the time | was first
asked to deliver this speech and the time that | started to prepare it, the survey on lawyers and the
profession was published. I am sure that most of you have either seen it or heard of it by now.
And, as you know, the results are disturbing.

The survey results prompted me to really think about the state of the profession and to use this
opportunity to talk about not only the judiciary but also about the profession. In my 37 years of
association with the law, | have witnessed dramatic changes, and believe that today we are at an
important crossroad.

State of the Judiciary

When | was elected to this position, | had a major goal - to ensure the financial success of the
judiciary. To do this, | have worked to change the way the judiciary is funded by the Legislature
and the way the judiciary approaches the legislature for funding. In less than one year, the courts
have made significant progress towards that goal.

| recognize that not all of the problems facing the judiciary can be attributed to inadequate
funding. The survey results confirm that money cannot solve all of our problems. However,
having a funding level that is commensurate with the mission of the judiciary is vital.
Historically, the third branch of government has always received limited funding - somewhere in



the neighborhood of 2.5% of the entire state budget. To make matters worse, we have to compete
with other worthwhile agencies and organizations for the legislature's attention at the worst
possible time - during the session.

Through the monumental effort of every Chief Judge, the President of the Magistrate Association
and head of every judicial agency, the judiciary has experimented with a unified budget
approach. Last year, all of our judicial agencies agreed to consolidate their budgets and we were
able to present one budget to the legislature on behalf of the third branch of government. This
was a significant step in changing our traditional approach because, historically, each judicial
agency has independently lobbied the legislature on behalf of their district. In effect, we were
competing with each other for funding. Not surprisingly, this approach frustrated the legislature
because they claimed they never had a clear picture of our needs and priorities.

Although the approach was unperfected, | am happy to say the concept was received
enthusiastically. Throughout this year, we have been working to improve and polish our unified
approach. The Chief Judges and heads of agencies have met almost every month to make critical
decisions about the budget process, to define and agree on what basic services the court should
provide to the public, and to adopt a formula to assist the courts in identifying when additional
personnel and judges are needed in a district. We were at it for 3 hours this morning and will
continue this afternoon.

We have also proposed to the legislative leadership the idea of having a "House Bill 3". The
purpose of this bill would be to establish the necessary funding for the judiciary outside of the
competitive process and do it at the start of each session. This could be done either by tying
judicial funding to a percentage of anticipated State revenue or some other agreed upon means.
The goal continues to be that the judiciary should be funded on its own merits, independently
from other agencies. This idea has not been fully understood by the legislature. Neither has it
been summarily dismissed by them and we will explore and define it further as we get closer to
the session.

The reason | am sharing this information with you is twofold. One is because as members of the
legal profession, I think it is important that you know the inordinate amount of time that is spent
by your judiciary on non-judicial matters. When decisions are pending and cases are set months
in advance, it is not because we are not working. The education process starts internally — this
profession should know what the judiciary does outside of hearing cases and rendering decisions.
Unless we understand our functions and roles, we will never understand the public and what the
public needs from us.

The second reason | am sharing this with you is more fundamental. | just illustrated to you that
not only can we change when we need to, we must change to survive. To be perfectly frank, if
the judiciary can be innovative and find ways to improve internally, certainly the profession can
rise to the same challenge. | just stated that the communication and education starts internally,
we must proceed to the next step and seek ways to communicate and educate the public about the
court process and the profession. We have the shared burden and responsibility to change those
things we can change in order to improve our relationship with the public.



Last year | committed to the legislature that we would be creative, flexible and persistent in
finding ways to operate and resolve conflict in an efficient and expeditious manner. | need your
help to deliver on this promise.

So, let's talk about the state of the profession.

The most important issue facing the legal profession in New Mexico, and the reason that | and
my fourllcolleagues on the Supreme Court took the unusual step of asking all lawyers and
judges to attend this bar convention, is the public's perception of lawyers, the courts, and the
legal system. The courts and the bar commissioned a poll on public opinion. Most of you have
seen highlights of the poll's results published in the state bar journal and the major newspapers in
recent weeks. Those results will be discussed in greater detail during the plenary session
tomorrow morning. My purpose this afternoon is to provide a brief background on our public
opinion project, to give you my personal perspective on the poll's results, to review with you the
next steps we are planning to take, and to ask for your input on what I consider the most serious
challenge to our legal system in my legal career.

In the spring of 1996 some members of the committee planning the Bench/Bar Conference to be
held that summer in Albuquergue conducted a non-scientific survey of litigants in district court
civil and domestic relations cases. The results were uniformly negative. When those survey
results were reported to the Bench/Bar Conference both the outgoing and incoming state bar
presidents asked for a fully scientific follow up study to be conducted. President Throckmorton
created a committee, chaired by John Greacen (who has since taken the position of Director of
the Administrative Office of the Courts), to conduct such a study. At the committee's request, the
supreme court requested $30,000 for the study from the state justice institute, to be matched by
$10,000 from the state bar. SJI awarded the grant, the Administrative Office of the Courts
advertised for a polling firm to conduct the study, and it awarded a contract to Research and
Polling, Inc. of Albuguerque. They reviewed polling questionnaires used by the American Bar
Association and by other state court systems and consulted with the committee in developing the
questionnaire used for the telephone poll. It was conducted in May of this year.

The poll is only the first part of a three-part study of public opinion concerning courts and
lawyers in New Mexico. The second phase, which has also been completed but not yet reported
publicly, is a series of four focus groups of recent litigants in civil and domestic relations cases in
the Second, Fifth, and Thirteenth Judicial Districts. Three focus groups of about a dozen persons
were held in Albuquerque. One was held in Roswell. The findings from the focus groups will be
used to develop the final phase of the program -- a telephone survey of a representative statewide
sample of recent litigants in civil and domestic relations cases. That survey will attempt to get
beyond complaints about the current system to more specific information from court users about
what they want in the way of court performance.

Our aim in conducting these three studies has been to learn how well we are meeting the needs of
the public and of court users. With only the first two parts of the study completed, the answer is
already quite clear -- not very well. The telephone poll of citizens shows that the people have a
very low opinion of the honesty and ethical standards of lawyers and consider our services to be
too expensive. Seventy percent feel that the judges are too lenient with criminals. Two thirds



believe that the courts take too long to decide cases. Only 20% believe that the courts treat
everyone with equal respect. While most people support the jury system, almost 60% of them
believe that the legal system needs a complete overhaul. There are no significant differences in
these views based on respondents' residence, race, income, gender or age. You can't find any
group within the population that is happy with the performance of lawyers and judges.

In comparison to similar polls taken by other organizations in recent years, New Mexicans
express one positive view -- of those who have recently used a lawyer, 75% were satisfied with
the services performed: so one could say that New Mexicans dislike lawyers in general, but like
their own lawyer in particular. The same cannot be said for the courts. Respondents who had
recently been in court had an equally low opinion of the courts as the public in general. This was
also true of jurors, who in other polls tend to have a more positive view of the courts than the
public at large. Not so in New Mexico.

The focus groups of recent litigants do not provide more positive characterizations of us, but they
do help us to understand better why people have such negative views. The focus group
participants repeated many of the complaints from the general survey -- the process takes too
long and costs too much. They did not feel that the court's decisions were fair and unbiased.
They felt that our decisions were politically motivated. But the focus groups showed another
important dimension of the public's experience with us. Basically, they do not feel respected.
Lawyers treat them poorly. Lawyers talk down to them, do not return their phone calls, do not
keep them informed about their cases, and do not seem to care about them or their problems. The
courts treat them worse. Court staff are not willing to answer their questions, help them
understand what is going to happen in court, or even direct them to the right courtroom. One
civil litigant reported feeling like he or she was being treated like a criminal. In the courtroom
the same thing occurs: the litigant does not know what is happening, does not understand the
language being used, does not feel that he or she has an opportunity to be heard, and does not
feel that the judge is interested in his or her case. People feel that the courts schedule cases for
the convenience of the judges and lawyers, not for the convenience of the citizens who are
involved as litigants, witnesses or jurors.

Let me read you one quote from one of the focus group participants, who was in court to adopt
her daughter's child:

“I didn't account for anything. I don't think I even had to be there. He [the judge]
didn't even look at us. He just looked at the attorney, well, not really even that.
Like others here said, he just flipped through the papers not really looking up.
Mostly, he just looked so bored, like let's just get this over with. He said
something to the attorney, but we couldn't hear it well enough to understand. They
don't acknowledge you, they don't say how are you today."

Is it fair to brush all of this aside on the grounds that the adversary system will always produce
winners and losers and the winners will always love us and the losers will always hate us? No.
The short answer is that if that were the case, at least fifty percent of the litigants would give us
passing marks. We don't do that well! The long answer is that research shows that most court
users are more sophisticated than that. They are able to separate their views of the outcome from



their views of the process. Many prison inmates will report that they were treated fairly by the
judge, while some winners of a civil lawsuit will condemn the process they went through to
obtain a positive result.

Even if that is so, why should we care what the public and the litigants think of us? Let me
suggest four reasons: first, the courts depend upon the voluntary compliance of citizens to
enforce our judgments. We have no army or personal police force. If the courts lose the respect
of the public, we will have increasing difficulty getting them to honor our orders and the
integrity of the justice system will erode. Second, although the courts are established as a
separate independent branch of government in the constitution, funding for their operations is
dependent on annual appropriations from the popularly elected legislative and executive
branches. If we lose the respect and confidence of the people, we will also lose the support of
their elected representatives. Third, the courts and the legal profession exist to serve the people.
If they say we are not meeting their needs, we need to pay attention.

But, my friends, let me tell you the most important reason for taking this input seriously --we
don't like the current system any better than the public does, and for many of the same reasons.
How many times in the past ten years have | had this sort of discussion with one of you? "gee, I
wish we could go back to the good old days when a lawyer was considered a trusted counselor
rather than a hired gun.” "l feel like I can't help my clients when it takes so long and costs so
much to go to trial. "~what does it say about our system when I have to tell a client that she
cannot afford to get justice in this case?"~where has common courtesy gone in the legal
profession?™ "I wish I didn't feel like | had to constantly protect against malpractice in the way |
handle my cases; | worry that my clients are potentially my worst enemies."

In those discussions we have always assumed that we are powerless to do anything about those
complaints. | am here to tell you today that we must do something about them. The leadership of
the state bar and the leadership of the state courts of New Mexico are united in stating our
determination to change what is wrong with our system, without throwing out what is right with
it. The public is fundamentally mistaken on a few matters of great importance. For instance, a
violation of a criminal defendant's Constitutional rights is not as they may believe a "legal
technicality." also, when we are able to provide them the data, the public will see that our judges
are not lenient with lawbreakers. Our chronically overcrowded prisons should serve as proof of
that today. Those people aren't born there - they are sent there by judges.

But for the most part, we need to acknowledge that the public's dissatisfaction with the legal
system is not a matter of our "bad public image™ but rather as the result of a legal system that is
too complicated, too slow, too expensive, and not respectful of the people we serve.

So where do we go from here? First, we are not alone in being concerned with this issue. The
conference of chief justices has created a special committee to address what is being
characterized as "public confidence in the courts and the legal profession™” and has agreed to
devote its meetings for the next year to that topic. New Mexico's courts are already addressing
some of the issues raised by the public; the session tomorrow morning will review some of those
initiatives. Our supreme court and the state bar have appointed a joint committee, to be co-
chaired by Rex Throckmorton and John Greacen, to analyze the results of the New Mexico



public opinion data and to develop a series of recommendations for improving our court
processes for the bench and bar to consider.

The State Bar has created a separate committee, to be chaired by Jill Marron, to address public
confidence in lawyers. The Bench/Bar Conference planned for next April will consider the
recommendations of both committees. | have asked the judicial education center to focus
attention in its training programs for judges and court staff on these same issues. | ask each of
you to let me, as well as the members of these two committees, know of your ideas and
suggestions. These issues are too important to delegate to others.

While these committees, with your input, are exploring structural changes to the way in which
we handle legal disputes, let me recall your attention to the findings from the focus groups
concerning the public's sense that we do not treat them with respect. This is clearly an area in
which all of us can begin immediately to improve. We can try to show our clients that we care
about them and their cases. We can do a better job of preparing them for what will happen at the
different stages of a case. We can define the legal terms that we use, or attempt to use English
equivalents. We can demonstrate in our language and actions that we respect each other.

When | was a trial judge in Albuquerque, | from time to time would take the lawyers and their
clients into my chambers for a short conference before every trial. I would explain what to
expect during the trial. I would give them a list of frequently used legal terms and their
meanings. | would invite them to ask questions if they did not understand what was happening.
My purpose was to make a personal connection with the people in the case. This practice did not
take a lot of time, but it seemed to make a big difference to the litigants. The lawyers even liked
it. I encourage you to consider what each of you can do to apply this example to your next
meeting with a client or to your next court hearing or trial.

We can and will deal successfully with this challenge to our profession. After all, we accept only
the best and brightest students into our law schools, and require them to overcome the
intellectual obstacle of the bar examination before letting them join our profession. If we put all
those brains to work, we will figure out how to provide faster, cheaper dispute resolution. Most
of us decided to go to law school because we wanted to help people. We still do. We need to
make that apparent to our clients. If we do we will reverse these negative public ratings - not
overnight — but one client at a time.

That, my friends, is the state of your judiciary and the state of the profession.



