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I thank you Mr. Speaker Driscoll, President McOmber, Governor Judge, Lt. Governor 

Schwinden, leaders of the Democrat and Republican parties in the House and Senate, other 

members and staff of the Forty-fifth Legislative Assembly, distinguished guests, Ladies and 

Gentlemen: 

 

The judicial branch is pleased to report the State of the Montana Judiciary to the Legislative and 

Executive branches and thus provide the people of the State of Montana with a brief overview of 

the Judicial branch of Government.  

A fundamental principle which guarantees a Republican form of government is the separation of 

powers doctrine as provided in both the United States Constitution and the Constitution of the 

State of Montana.  

The Judicial branch as a separate and equal branch is cognizant of the fact that it is the weakest 

of the three. However, as Thomas Payne wrote in the Federalist Papers, it is the archstone which 

holds the three branches together. Further, the Judiciary is aware we must maintain a harmonious 

working relationship with the other branches of Government.  

The problems of an independent judiciary are the same now as set out by Thomas Jefferson in 

the Declaration of Independence; we must depend upon the Legislative branch for funding and 

upon the Executive branch to provide court services. 

In Montana, as throughout the United States, indeed throughout the World, the Judicial systems 

are under severe attack from within and without, from workload and work product.  

In large metropolitan areas these problems seem almost insurmountable. However, in Montana 

where we have only 28 district court judges, 5 Supreme Court justices, plus our magistrates, the 

problems are capable of definition and resolution. 

Montana is large in area but small and extremely close knit in community. The consensus of 

Montana voters in the past election was a mandate to institute reform in Montana's judicial 

system. 

This does not mean radical change. Change in this context means to take advantage of existing 

strengths in the system and build on them. 

Montanan's expect and demand that our court system function   efficiently. That cases be tried 

constitutionally within reasonable time frames to be set by rule; avoiding delay and minimizing 

costs. That punishment for the guilty be swift and certain. That dangerous offenders be removed 

from society. That civil and probate matters be completed swiftly and justly with the least 



expense possible. That forums for litigation be easily accessible to the people. Finally, that there 

be an end to any given piece of litigation. 

Allow me to review briefly what I consider the strength of our system as it now exists, and those 

changes that I propose to improve our system so that we are satisfied with the way it functions 

and proud of the results it achieves. This of course can only be accomplished with your support 

and cooperation, support and cooperation of all the judges, lawyers and support personnel and 

most importantly, the people of Montana. 

Under former Chief Justice James T. Harrison, the Montana Supreme Court overcame a great 

backlog of work. He became Chief Justice in 1957. It was April,1960, before he was able to set 

all cases ready for argument and hearing. Since that time the Supreme Court has remained 

current with their hearings, although the caseload has increased from approximately 200 appeals 

in 1970 to over 400 appeals in 1976. The increase in Supreme Court filings was 33% more in 

1976 than it was in 1975. 

The load of the district judges has grown from approximately 15,500 cases in 1964 to 22,600 

cases in 1976, a 47% increase. This additional load has been handled without any additional 

district judges. 

The Supreme Court has standing Commissions and Committees which support the Court in 

different areas of concern, some of which are: 

The State Board of Bar Examiners prepare questions, give examinations and determine which 

examinees pass the Bar. Fred Moulton, Esq., Billings, is chairman of the Board. 

The Commission on Rules of Civil Procedure prepares suggested rules of civil procedure and 

amendments. Gene A. Picotte, Esq., Helena, is chairman. 

The Probate Commission causes the completion of all delinquent probates. Honorable Frank I, 

Haswell, Justice, was Chairman of this Commission. The work is continuing under the Court 

Administrator.  

The Uniform Probate Commission has drafted a New Probate Code. Bjarne Johnson, Esq., Great 

Falls, is chairman. 

The Commission on Rules of Evidence has drafted rules of evidence which will become 

effective July 1, 1977. Sam Haddon, Esq., Missoula, is chairman. 

The Commission on Lower Courts has the task of making procedure for lower courts uniform in 

the State of Montana and has drafted a desk book for magistrates. Honorable E. Gardner 

Brownlee, District Judge, Missoula, has been recognized by the United States Supreme Court for 

his work. Honorable H. William Coder, District Judge, Great Falls, is now chairman of the 

Commission. 



The Judicial Nominations Commission submits names of lawyers or judges for vacancies of 

district judges and Supreme Court justices to the Governor. Honorable W.W. Lessley, District 

Judge, is chairman.  

The Commission on Unauthorized Practice investigates unauthorized practice of law. Robert P. 

Ryan, Esq., Billings, is chairman.  

The Montana Jury Instruction Commission plans and prepares jury instruction guides for the 

district courts of Montana. Honorable W.W. Lessley is past chairman. 

I will discuss other Commissions later. 

We have an excellent law school, the University of Montana at Missoula, to train our lawyers. It 

has a very fine library if it can be maintained. The law school has become increasingly involved 

in the support of the judicial system including intern work so graduating lawyers are better 

trained and professional.  

We have an excellent State Bar of Montana which has now been integrated, consisting of able, 

dedicated and ethical lawyers. We have excellent, able, dedicated and sometimes frustrated trial 

judges.  

In the last two years we have developed Standards and Goals for Criminal Justice in Montana 

under Honorable W.D. Murray, U.S. District Court Judge, and Mike Greeley, Attorney General, 

which give us a broad outline for many reforms within which we may make specific changes as 

necessary.  

Most significantly, we have a new Constitution which provides the Montana Supreme Court with 

general supervisory control over all courts and allows the Supreme Court to make rules 

governing practice and procedure for all courts. Rules of procedure are subject to disapproval by 

the Legislature in either of two sessions following the promulgation of the Rules. 

I should stress here that the rulemaking power is limited to procedural areas and not substantive 

law, which of course is your domain and upon which judges will not trespass. Properly 

exercised, the rulemaking power will achieve a uniform, efficient, and unified court system. 

The Court now has and has had for the last year a Court Administrator which has provided the 

Judiciary with an important tool to manage its own internal affairs. The Court Administrator has 

been collecting statistical information and is now to the point of beginning computer 

programming and analysis of the material. By the next session of the Legislature, this 

management information system of the Courts will be available so that the court system, having 

accepted its responsibility, will demonstrate its accountability. We will be able to report to you 

where every district court case is, what the status of the case is, which judge is responsible for it, 

and how long it has been in the system. These statistics will be for civil, criminal and all other 

cases.  



The judicial management system is accomplished through the work of clerks of the district courts 

in each of the 56 counties. The clerks keep case reporting documents and forward them to 

Helena where they are edited by the Court Administrator's staff. The last phase is for the 

documents to be processed by data processing to generate monthly reports for district courts and 

the Supreme Court. With this information we will have the ability to equalize workloads and 

increase efficiency. 

Has the system worked? 

The answer in the vast majority of cases is yes, and it has worked well. This is not to say that it 

cannot be improved and it certainly will be. 

The workload has increased tremendously. The litigation is more complex and time consuming. 

Also, it must be remembered that the rules we operate under many times do not allow room for 

error.  

Our Government, with its three separate but equal branches, is grounded on the RULE OF LAW, 

however, LAW is not self-executing. In the Judicial branch into which all controversy eventually 

comes for resolution, each component part is staffed by human beings and under our adversary 

system must function and interrelate efficiently and effectively to achieve our desired result 

which we express as Justice.  

Some problems can be corrected immediately. As an example, the disqualification of judges 

Rule was changed by Supreme Court Order on December 29, 1976. This Rule probably will stop 

the abuses of disqualification, however, if further changes are needed, they will be made. This 

points up the flexibility of the Rulemaking power in the Supreme Court.  

Other problems will take more time and planning.  

The Commission on Practice, which has the duty to investigate and report to the Supreme Court 

on complaints of alleged misconduct on the part of lawyers of the State of Montana, has been 

without sufficient funding to adequately conduct their investigations in a timely and expedient 

manner. W.T. Boone, Esq., Missoula, is chairman and Patrick P. Hooks, Esq., Townsend, is 

secretary.  

The same can be said of The Commission on Judicial Standards which investigates complaints 

against members of the Judiciary. Honorable Jack Green, District Judge, is chairman. 

The Sentence Review Division. Honorable Jack Shanstrom, District Judge, Chairman, needs 

additional funding so more judges can rotate as members to be more familiar with criminal 

sentences in the State. 

You are aware of the needs in the State Law Library, the need for Law Clerks and Secretaries, 

both in the Supreme Court and in the District Court, to better utilize existing judges. You are 

further aware of the need for emergency funding for the Counties, especially for the large 

criminal defense costs. 



The Congress of the United States in its passage of the New Crime Control Act in October, 1976, 

changed considerably the intent of the Act and provided more direct involvement of the Courts 

in criminal justice planning. Under this legislation, there is available to Montana $50,000 for a 

Judicial Planning Council. The Council was established by the Order of the Supreme Court in 

November, 1976. I will serve as Chairman of the Council. On the Council will be judges from all 

levels; Supreme Court, District Court and Magistrate; Clerks of Court, members of the Bar; 

prosecutors, defenders, probation officers and other judicial support people, as well as members 

from the Legislative and Executive branches. In the next two years the Court and Council will 

hope to achieve: 

(1) A unified court system; with uniform rules of procedure developed primarily at the 

trial level. 

(2) A plan for State assumption of support personnel; clerks, court reporters, juvenile 

probation, possibly adult probation, and criminal defenders. 

(3) A plan for unified budgeting and record keeping of all Judicial branch responsibility. 

(4) A plan for compulsory continuing education for all judges, at all levels, and training 

of all other judicial branch personnel. 

(5) Long range planning and projections for physical plant needs of the Supreme Court 

and Judicial administrative staff. 

(6) To review the responsibility, accountability and efficiency of each of the standing 

Supreme Court Commissions and Committees, and their procedures. 

Therefore, at this time we ask: 

(1) That you fund us adequately so that we may accept the responsibility right full yours 

to administer the judicial branch of Government, together with its support personnel; that 

those of you sincerely interested serve with us for the next two years on the Judicial 

Planning Council. 

(2) That a two-year effective date be given to any assumption of state costs for court 

support personnel except for emergency funding for criminal defense costs. 

(3) That a two year moratorium be granted before great changes are made in the criminal 

sentencing areas. While we recognize that criminal sentencing is strictly within your area, 

we also know that the existing central institutions are overcrowded and that alternatives 

must be developed. This will take time to accomplish. You are aware that the court 

system is under maximum load, that a great change in sentencing would result inevitably 

in a much larger caseload. This has been recently demonstrated in Arizona and Alaska. 

Most important of all, I ask your support in passage of the Salary Commission's 

recommendations for Judicial salaries. 



Each Legislature we seem to regress to personalities of sitting judges. 

We are asking for appropriate salaries for competent judges. 

Because of the work to be done as set out above; because we have 13 judges who are more than 

60 years of age, 8 of whom are 64 years of age or over; we are asking a salary sufficient to attract 

the highest caliber judges in the future. Our experience shows that we replace 1 ½ to 2 judges per 

year. The salary for the Montana judges must be competitive to attract the best possible judges. 

Less than the best is just not good enough.  

In December our Court Administrator, Ray Stewart, and I attended a week-long seminar on 

Court Administration at the National College for the Judiciary. Their instructors are the best 

working professionals in the world.  

It was interesting that the judge—professor representing the Courts was Homer B. Thompson, 

presiding Judge of San Jose, California. He is from Three Forks, Montana. His wife comes from 

Butte. The Administrator-professor from the Federal Circuit of New York City is a former Editor 

of the Glendive Ranger. The Court Administrator for the State of Arizona is from St. Ignatius, 

Montana. The Court Administrator for Everett, Washington is from Roundup, Montana. It is 

marvelous to see what a great job we do for other states with our education and training. Imagine 

what we could do for ourselves if we gave our people an opportunity a theme. We certainly have 

work to do.  

We, the members of the Supreme Court and the trial judges, intend to answer our responsibility 

under our constitutional mandate to administer the Judicial branch of Government. We ask your 

support and cooperation for this two-year period, after which we will report back to you the 

results of our labor.  

We would all do well to keep in mind that even with the problems that our Judicial system has, it 

is the best system ever devised. With your cooperation we will be proud of it. We will agree with 

Abraham Lincoln that the most important principle we have to maintain is "respect for the law." 

 


