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President Redford, President Patterson (Utah State Bar), Justices Donaldson, Shepard and Bakes,
Justices Maughan and Wilkins (Utah), Judge Anderson of the U.S. Circuit Court of Appeals,
Ninth Circuit, Governor Mattheson (Utah), members of the Bench and Bar of the States of Utah
and Idaho, ladies and gentlemen, it is a pleasure for me to be here in Sun Valley with so many
members of the legal community from Idaho and Utah. This is, within my memory, the first
State of the Judiciary Message which has been given at a Bar meeting in Idaho, and I appreciate
the opportunity you have given me on behalf of the Supreme Court to share with you a report of
the achievements and goals of the state Judiciary.

Under Idaho's constitutional rotation system, I have served as Chief Justice a number of times.
This is the first time that I have served as Chief Justice since court reorganization occurred in
January of 1971, and the fundamental changes which have occurred since that time make it seem
to me that I have become the Chief Justice of a new and very different court system - one that
has changed even more rapidly than the societal changes which occurred during the late 1960's
and early '70's.

When I first served as Chief Justice, non-lawyer Judges comprised two-thirds of our limited
Jurisdiction courts. Now, 60 per cent of our lower court judges are lawyers. In those prior times,
Judges took the bench without training and received little or no training during their terms of
office. Today, Idaho has one of the leading continuing legal education programs for judges in the
nation.

When I last served as Chief Justice, the court was deeply involved in attempting to get the new
magistrate's system ready to function, and the court was also involved in attempting to learn the
true role of a court administrator and how such position would fit into the overall responsibilities
of court management. Today the new magistrate's system is fully operative and our court system
is blessed with. a professional management staff supported by computerized records, monitoring
caseloads, filings and additional information.

During my last term, the Supreme Court was just moving from inadequate facilities in the
statehouse and was without professional research staff. Today, the Supreme Court occupies one
of the country's most attractive court buildings and makes use of modern office equipment, law
clerks and professional legal researchers.

During 1971, de novo trials were clogging our district courts on appeal from inferior courts
where most proceedings were not recorded. Under the present rules most appeals to the district
court are heard on a record produced by modern recording equipment and full-time transcribing
staff.



When I last served as Chief Justice, there was a smaller and more informal legal practice. Today,
the size of the Bar has more than doubled, and there are new and higher standards for attorneys
to meet both in initially becoming admitted to practice and also in retaining a license.

But even since I began my present term as Chief Justice in March of 1976, many more changes
have occurred, and today I would like to spend a few minutes describing what is the state of the
Idaho judiciary in July of 1977. As with most things, there is both good news and bad news.

The Good News

The Idaho judicial system today is recognized by many as a national model for court
organization. I understand that our neighbor State of Utah is making strides toward unifying and
streamlining its court system, and this Court understands their many problems inherent in such
action. Utah is to be com- mended for their efforts and if this court can assist them in any way,
we offer such assistance. We have in our court system an Administrative Office of the Courts,
staffed by career professionals, who assist the Supreme Court in managing and supervising the
judicial branch of government. Management objectives are implemented by an administrative
district judge and trial court administrator in each of our seven judicial districts, and ours is one
of the foremost court systems in the country in setting formal management goals and objectives
through an annual planning process.

Judicial Education Program

This year the court system received full state funding for a very comprehensive judicial
education program, one that has been developed over the last four years into one of the most
important single factors in improving the quality of judicial performance.

The Supreme Court now has a full-time judicial education officer to ensure that the training
needs of judges and other court personnel throughout the system are anticipated and met.

All new judges now participate in an orientation seminar before taking the bench, a part of which
is a video-taped mock trial exercise using professional actors, and judges now have the use of a
Trial Judges Bench Manual and a Judges Sentencing Manual, both of which have been published
within the last two years.

The Bad News

And so there is much good news in the state of our judiciary in 1977. But as with most things,
there is also some bad news. The bad news is that case filings in our trial courts have more than
doubled since 1971, and litigation is becoming more complex, making it more difficult promptly
to dispose of cases. This experience is not unique to Idaho, and is based on a number of factors
including:

(a) New theories in the law evolving from consumer and environmental actions.

(b) The expanded use of malpractice theories.

(c) New regulatory legislation which requires a review by the courts.

(d) Increases in crime and changes in criminal due process requirements.



(e) New citizen awareness of the availability of the courts.

) Rapid growth of Idaho and increased number of attorneys becoming admitted to practice.
(2) And one of the most significant factors, the substantial increase in new legislation which
requires construction and interpretation of the courts.

Fortunately, during this litigation explosion, we have been able to obtain from the Legislature
funds for some additional judicial personnel to handle the cases, which has helped but not solved
the problem. But our district judges in some counties are still in need of qualified research staff
to assist them in handling the growing caseloads.

Overwhelming Appellate Caseload

As you may imagine, the increase in trial caseload has increased the appellate burden
proportionately on the Supreme Court. But in the appellate area, the situation is even worse. Not
only have the caseloads in the trial courts been rising, but the percentage of cases which are
appealed to the Supreme Court has also doubled, on top of the doubling of the caseload. In the
last two years the Supreme Court has seen more appeals filed than in any other two years in
Idaho's history, and 1977 promises to set another record. There has been a 21 per cent increase in
the backlog of pending appeals before the Court in the last year, and the Court now annually can
expect to hear over 800 petitions and motions.

As you know, the Supreme Court has taken a number of steps to Improve Its own efficiency:
petitions and motions justice's office now Includes two full-time law clerks and the most modern
business equipment; and during 1976 the Court began use of an expedited calendar to speed the
time between when cases are at issue and when they can be heard. However, there has been no
increase in Supreme Court justices since 1921, when the Court was increased from three to five
justices. Nonetheless, the sheer volume of work before the Court is creating a backlog of cases
awaiting decision and a lengthening of the time when cases ready for argument can be
calendared for hearing. The Supreme Court feels that the time for a structural change is upon us
and, therefore, has appointed a special committee to review the appellate problems facing Idaho's
court system.

Special Committee Appointed

I want to mention the membership of that special court committee, which is under the joint
chairmanship of Justice Charles R. Donaldson and Justice Allan G. Shepard, because it includes
some of the leading citizens in Idaho: Lt. Gov. William Murphy, William Hall (Editor), Robert
Macfarlane, Albert Carlsen (Business), Senator Edith Miller Klein, Senator James E. Risch,
Representative T. W. Stivers, Representative Patricia McDermott, Representative Gary J.
Ingram, and Representative Paul W. Worthen, and also the following leading lawyers of this
state, Dean E. Miller, Louis Cosho and Fred J. Hahn, Commissioners of the Idaho State Bar, and
Thomas G. Nelson, John Hepworth, William A. Parsons, Ray W. Rigby, Robert E. Brown,
Dennis E. Wheeler, W. W. Nixon, Z. Reed Millar, Peter J. Boyd, Thomas A. Miller, Howard
Humphrey, Paul S. Boyd, Richard B. Kading, Samuel Kaufman, Ellison M. Matthews, Jay L.
Webb, J. Charles Blanton and Wesley F. Merrill.



This committee has met twice this year, and has concluded unanimously that Idaho has an
appellate caseload crisis which needs immediate attention. The committee members have
debated a number of alternatives, including expanding the size of the Supreme Court, hearing
cases in panels, ending Supreme Court travel to other cities to hear appeals, limiting the right of
appeal in certain types of cases, and creation of an intermediate appellate court. The committee
now is preparing a final report on the results of its study, and I would like to take this opportunity
to ask each Bar member to withhold final judgment until you have an opportunity to read and
digest the committee's findings. The committee has had the benefit of testimony and information
from experts in appellate practice throughout the country and is prepared to bring the results of
its study to each local bar association so that this information will be available to each of you.

Work also has begun on a procedural manual to be used by our district court clerks throughout
the state, and the Supreme Court is sponsoring annual training seminars for district court clerks,
magistrate commissions and district court reporters. Additionally, a library of video and audio
training tapes Is being acquired for use by both judges and lawyers.

No Federal Funds

This past year marked the first time in a number of years that the court budget was adequate to
support all of the necessary court operations without the need to rely on federal grants.

In December of 1976, the Idaho judiciary became one of the few court systems in the country to
obtain Its own computer hardware, installing a mini-computer in the Supreme Court Building in
Boise which allows computerized record-keeping and tracking of all cases filed in the trial
courts. This system allows the Supreme Court and the trial judges to have a current inventory of
all pending cases, and to determine when backlogs are developing, and when additional judges or
court personnel are needed to process cases. This computerized system has also been used to
develop an appellate caseload monitoring system to track Supreme Court appeals, and to
pinpoint delays in production of court reporter transcripts.

Sentence Monitoring

Because of growing criticism of the use of withheld judgments in the magistrate division,
especially in connection with defendants charged with driving under the influence of alcohol, the
court has developed a program to standardize and monitor all withheld judgments granted in the
magistrate division, and a central registry has been created by the Administrative Office of the
Courts to notify judges whenever a defendant receives more than one withheld Judgment. While
individual judicial decisions are not interfered with, the Supreme Court is exercising its
responsibility to supervise the lower courts.

As you know from reading the State Bar newsletter, the Supreme Court has been in a constant
process of revising its procedural rules for the last several years. The Court has set as its goal the
complete modernization of all of its procedural rules and the compilation of those rules in one
rules volume by the year 1980. In 1977, the Supreme Court completed and adopted new
Appellate Rules of Procedure and new Juvenile Rules of Procedure, and work was begun on



modernizing the court criminal rules. Also, the standing committee which was created to oversee
and revise the new Civil Rules of Procedure has met annually to review the civil rules.

All of these procedural changes have come about through recommendations of broad- based
Supreme Court committees which have included a large number of the leading lawyers
throughout Idaho. I want to take this opportunity publicly to thank those Bar members who have
contributed so much of their own time, effort and expertise to serve on the many Supreme Court
committees which have accomplished these needed reforms in court operations. Many of these
procedural rules have not been changed since territorial days, but with continued help from the
Bar, a completely modernized procedural guide soon will be available to assist all attorneys and
judicial officers in representing their clients.

Bench-Bar Relations

This past year also has seen Improvement in an already healthy relationship between the Bench
and Bar. I want to compliment the present members of the Idaho State Bar Commission for their
excellent efforts in meeting with the Supreme Court this past year, formally and informally, to
discuss mutual problems and to work toward solutions in such matters as continuing legal
education, the Code of Professional Responsibility, attorney discipline, and legislative matters.
There has developed a fine spirit of cooperation between the Courts and the State Bar
Commission, and my hope is that this bench-bar cooperation will be continued in future years. |
mention as only one more Indication of the close cooperation between the judiciary and the
private legal community the fact that during the past year final details have been worked out for
a Judicial section of the Idaho State Bar, and this annual meeting will see the first organizational
meeting of the new judicial section of your organization.

Judicial relations also have improved tremendously with the other two branches of government.
The executive branch of government this past year assisted the Supreme Court in obtaining
funding for its judicial education program, and our new Governor has sought advice from the
Supreme Court on a number of matters, including appointments of lay citizens to the seven
district magistrate commissions. In 1977, the Court reestablished a legislative liaison committee
and worked actively in both judiciary committees to provide advice on court-related legislation.

Canons of Judicial Ethics

With your support, this past year saw judiciary finally achieve the funding it has needed since
1947 to guarantee the future retirement benefits provided In the Judges Retirement Fund. During
the year also, the judiciary considered national developments and initiatives by the American Bar
Association, and adopted new Canons of Judicial Ethics regulating the conduct of judges both
off and on the bench.

Judicial Salaries
Just as serious a bit of bad news is not news at all. The Bar's efforts to achieve a judicial pay

increase during the last session of the Idaho Legislature were unsuccessful. I will say only a
word on that subject. Our district judges rank 49th and our Supreme Court Judges now rank 49th



in the nation in Judges' salaries. Unless a pay raise is forthcoming, by this time next year Idaho
will have the distinction of paying its District Judges and Supreme Court Justices the lowest
salaries in the nation. Within the state, we are beginning to see resignations from the district
court, and a lack of applicants when there are Judicial openings in the district court, which
retards the Judicial Council's ability to send to the Governor the names of many of the best-
qualified individuals available for judicial service. Judicial salaries, particularly at the trial court
level, simply are not high enough to attract substantial numbers of applicants for judicial
vacancies. In the last year or so only a handful of lawyers applied for openings In the Second,
Sixth and Seventh Judicial Districts. And in the most recent district judge vacancies in the Third,
Fourth and Filth Judicial Districts, aside from the magistrates who applied, only a total of four
practicing attorneys applied for all four of the vacancies. Most recently when names were
submitted to fill the vacancy In the Fourth Judicial District, the Judicial Council received the
name of only one practicing attorney in this district which has over four hundred practicing
attorneys.

With the salary situation as it is in view of the inflationary status since the past substantial pay
increases, these positions are just not attractive to established practitioners.

The Judicial Council of this State is deeply concerned with a judicial salary situation, not only
because of the low number of applicants for judicial position, but also because of the long range
effect it may have on the bench of this State. In its report of 1976, the Judicial Council states:
"Only when there is genuine selectivity can there be real merit selection."”

The Idaho Bar has always actively supported the judiciary’s needs in this area in the past, and for
the sake of our trial bench, I am requesting that each member of the Bar of this state be an active
advocate to improve this unfortunate situation.

Goals for Next Year

But what are the judiciary’s plans for the future? Well, it may surprise some of you to know that
the judiciary does plan. The Supreme Court has used a system of management by objective since
1973. Just as large corporations and other executive branch agencies have learned that a planned
approach to management can be effective, the judiciary has found that by setting goals and
objectives the Supreme Court can be more likely to affect the outcome of events rather than
merely being a reactor to events as they occur. Each year the Supreme Court prepares a court
plan, which includes goals and objectives set for each judicial district by the administrative
judges and trial court administrators and statewide goals and objectives established by the
Supreme Court and the Administrative Director of the Courts.

Our plans for the coming year include a response to heightened consumer consciousness in our
state: our staff plans to review all small claims operations in the state to see if our small claims
departments are effectively serving as alternative dispute resolution mechanisms for consumers
and small business persons. By determining the profile of plaintiffs, time for disposition, and
percentage of default judgments, we plan to determine whether our small claims departments are
serving the purpose for which they were formed.



The current court plan sets goals for the processing of criminal cases in the district court and
magistrate division: on an average, all of the courts in the state will be trying finally to dispose of
misdemeanor cases within 60 days from the first appearance of the defendant through the final
judgment, and to dispose of felony matters within 90 days from the time a defendant is bound
over until there is a final judgment in the district court. Goals for the coming year also include
upgrading minimum library standards for district judges and magistrates to improve
professionalism of our trial bench, and to inventory and set standards for court rooms and court
facilities throughout the state in order to provide better physical facilities to practice law and
administer justice.

Training of Non-Lawyer Judges

This year will also see a novel experiment in providing due process rights to defendants who
appear before non-lawyer judges: Following the United States Supreme Court decision in North
v. Russell dealing with criminal jurisdiction of non-lawyer judges, all of our non-attorney
magistrates in Idaho have been participating in an eight-month correspondence course on
criminal law, which will culminate in a two-week seminar on the criminal process. Following
that seminar each non-attorney judge will go through a certification process to determine which
have the qualifications to continue to exercise criminal jurisdiction. Whether this training
program should ultimately be held to be an adequate due process guarantee has not been yet
adjudged (although the Florida Supreme Court has upheld a similar program in that state), but
nonetheless the Supreme Court feels that defendants who are faced with incarceration are
entitled to an adjudicative process which Includes a judge who understands the basic criminal
procedures and law.

Criminal and Appellate Procedures

During the next year a Supreme Court committee will continue work to modernize the court
Criminal Rules of Procedure, with a goal of having a final recommendation for the Court's
consideration by July of 1978. Also, to assist the Bar in another area of procedure, there is now a
cooperative project going on between the Supreme Court staff and the Bar to develop an
appellate procedures handbook.

These are just some of the goals which the Court has set for the corning year, and for those of
you who are interested in seeing the complete court plan including the local goals and objectives,
these are set forth in the fiscal year 1978 Plan for Idaho Courts. Copies of this plan have been
filed with the Bar Commission Offices, and also would be available upon request from our
Administrative Office of the Courts.

District Court Clerk Offices

But what of other long-range goals which the Supreme Court would like to see? One of the
major reforms still left over from court reorganization and still causing a problem for the courts
in some counties, is the saddling of the constitutional district court clerk office with equal (and
sometimes supplanting) duties as county clerk and ex officio auditor. While most of the district
court clerks throughout the state have provided loyal support and service to the trial judges, most



also agree that the district court clerk operations are of a specialized nature, requiring a full- time
court official. There needs to be created a separate district court clerk office, designed to serve
judicial needs in each county.

Another area which I would like to see examined by the Bar and the judiciary is whether or not
our present election system for district judges and Supreme Court Justices should be modified
into a "Missouri Plan," whereby the judges stand for a retention election at the end of the term
based on their record, rather than face an opponent. This has worked to advantage in some states
and would prevent judicial election campaigns from deteriorating into personality contests, some
of which have aroused the concern of the Bench and Bar in the past. A Missouri Plan retention
election would provide an appropriate complement to our fine merit system of appointments.

Broadcasting of Supreme Court Proceedings

Finally, I am going to suggest a reform that may seem controversial to some: That the Supreme
Court consider taking steps to open the courts up to public scrutiny by allowing the taking of
photographs and live radio and television broadcasting of judicial proceedings in the Idaho
Supreme Court. Most of our state's citizens have no direct contact with the courts and thus are
unfamiliar with and even suspicious of the judicial process and the legal community. There is a
need to open up judicial proceedings to the public and provide a heightened awareness of legal
rights and responsibilities. Television drama, movies, and government scandals involving
lawyers are not the best conveyors of understanding about the courts and the legal community.

Other states have taken steps to allow public participation in judicial proceedings: Photography
has been allowed during trials in Colorado since 1956. For the last year, our neighboring State of
Washington has permitted use of cameras and recording equipment, at the discretion of trial
judges. Alabama allows broadcasting and photography in its appellate court; and the State of
Georgia is experimenting with live broadcasting and photography in its Supreme Court.

Following this address I will, as Chief Justice, ask that the Bench-Bar-Press Advisory Committee
be reactivated. And, I am recommending that the Supreme Court consider allowing the taking of
photographs and radio and television broadcasting of certain judicial procedures in the Idaho
Supreme Court.

I will stop short of recommending such policies in the trial courts or in Bar discipline matters at
this time, because of the need for thorough study.

I hope you have found this first State of the Judiciary message to be worthwhile, and if so, I
further hope that such messages may become part of a tradition of reporting to the legal
community on how the judiciary is doing and what are its hopes for the future. Copies of this
address have been forwarded to leaders of the executive and legislative branches of government
and to your Bar Commission offices. It may be that in future years such an address might even
be given to the Idaho Legislature.

Let me again thank each of you and the Bar, as an organization, for all of the help and support
which you have given to the judiciary during my years on the Court. I have spoken of



achievements that have been made, but none of them would have been made without the
assistance we have received from the members of the Idaho State Bar.

I will close by saying that the coming years will present greater challenges to the courts and to
legal practitioners. I hope that in those years ahead your responsibilities as officers of the court
will encourage you to continue the public service which has always been the strongest tradition
of the Bar.

Thank you for this opportunity to address your joint annual meeting.



