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This is the eighth time that the State Bar of Georgia has invited a Chief Justice of this state to
speak on the state of the judiciary. I feel privileged and honored to have had the opportunity to
make half of these addresses. It is a tradition for which | am most grateful because it not only
afford me the opportunity to make this report, but it also gives me the added pleasure of
renewing old friendships with judges and attorneys across the state as well as meeting new
members of the bar.

There have been many changes in the legal profession and in the judiciary since | was admitted
to practice. Many changes are yet to come. Let us explore today some possibilities for
improvement, such as a unified procedure for the review of criminal convictions and a unified
court system fully funded by the state, as well as considering this report on the present state of
the judiciary.

The Present State of the Judiciary

At the outset, | report to you today that the state of the judiciary in Georgia is good. Yet there are
changes that should be made to retain the confidence and trust of our citizens and to cope with
the unlimited horizons in legal technology and philosophy being discovered and utilized by the
very brilliant and dedicated minds of the bar. For these reasons, the days of a passive judiciary,
the days of a third branch of government that stands silent on the sidelines in the hope, somehow,
that its place will be protected and its needs taken care of, have ended forever.

There may be those at this late day who perceive the role of the members of the judiciary of this
state as that of introverted scholars content merely with dispensing opinions on a growing
multitude of legal issues and occasionally making honorary speeches. It would be cozy, indeed,
if this were so. Such a conception is preposterous. Ask any of the superior court judges here
today. They have had to cope with multiple and complex administrative matters, even those
touching on the very edges of the political realm.

The early architects of this great government had the amazing foresight to devise a system with
built-in checks and balances. The judiciary is an essential branch of government worthy of
fighting for. We must continue fighting for it. Without an independent judiciary, this system is
doomed to fail.

Crime

Crime continues to be one of the gravest problems facing our state and nation today. A recent
survey completed by the National Center for State Courts disclosed that 88 percent of the public
considers crime as a more serious problem than any other, including inflation, unemployment,
corruption in government, and educational needs. The same survey also discloses that the public



expects the courts to play an important role in reducing the crime rate in this country and to
provide a protective umbrella for our citizens.

Thus, it is evident that the judiciary is under a mandate by our citizens to help solve our crime
problem and to restore a sense of security in our society.

The concern of our citizens arises, in large part, from the seemingly endless appeal procedures
now available to those convicted of serious crime. For whatever comfort it may be to us, this
growing crisis is not just a statewide problem but one virtually nationwide in scope. In my
opinion, we have reached a crisis in criminal justice through the inability of our system to
finalize convictions in our more serious crimes, especially in those involving the death penalty.

Unified Appeal Procedures

Research now shows that there are at least 11 different steps in which a convicted murderer can
challenge the validity of his conviction. These processes can take as long as eight years. In fact,
there are some cases now in Georgia that are more than five years old, and the defendants have
not yet exhausted all of their remedies. All of you know how these remedies were formulated
through an evolution brought about by case law and legislative acts during the past 20 to 25
years. But our citizens do not understand, and they are bewildered that our judicial system cannot
put a stamp of finality on these cases.

We must cope with this problem. We must grapple with this aberration of criminal justice and
pin it down. Otherwise, the faith and trust our citizens have in our judiciary and our legal
profession will dissipate into suspicion and distrust.

As one possible solution, I offer a unified appeal procedure designed to eliminate or sharply
reduce fragmented appeals. Lest there be an instant and alarmed reaction against this proposal, |
hasten to add that we are not proposing to abolish the writ of habeas corpus. Nor are we
proposing to do away with any substantive rights now enjoyed by convicted felons. Efficiency is
a means to an end - not an end in itself. Viewed in proper perspective, efficiency and expedition
are the handmaidens of due process.

At this point, I do not wish to be pinned down precisely on each and every detail, but I can say
that our embryo proposal would begin with a post-conviction review to be held by the trial judge
quickly, perhaps even two weeks, after conviction and sentencing in a murder case in which the
defendant is given either life or the death penalty. This post-conviction review by the trial judge
would be broader than a present day appeal. It would not have to wait on an entire transcript
which, in many cases, has proven to be a bottleneck to reasonable time frames for an appeal.

Such a review would include all grounds raised by motions for a new trial. It would be
mandatory. At the post-conviction review hearing, the trial judge would explore with the
defendant and his attorney every possible issue.

The hearing would be in open court with the defendant present and would be under liberal rules
of evidence, since the trial has already ended. A record would be made of the hearing and would
be forwarded to the Supreme Court to be considered, along with the trial transcript and record.



Initially, such a procedure would place an additional burden upon our trial courts. It also would
place an additional burden on the Supreme Court. For this reason, we suggest that initially it be
utilized only in murder cases. But I think in the long run it would provide for economy both in
time and in money. Collateral issues that could become the basis of piecemeal habeas corpus
appeals in months, or even years ahead, would be dealt with at the post-conviction hearing. Nor
would it sacrifice justice on the altar of speed. The appeal would still be carefully studied and
deliberated but with a complete record.

This proposal would not abolish the great writ. It would, however, provide little room for
piecemeal picking at heretofore unresolved issues that can keep a criminal defendant swinging
through revolving judicial doors four, five or even eight years after a jury has returned its verdict.
| think it possible, even probable, that federal courts, knowing of our exhaustive reviews, would
be reluctant to grant habeas corpus.

This proposal has been dubbed "unified appeal™ only as descriptive of the procedure. The appeal
would contain every challenge to the evidence and every challenge to the procedure and process
now known to the courts. Moreover, it would put the courts in the position of protecting the
rights of the defendants whether or not those rights are raised by counsel. The reported decisions
of the appellate courts of all 50 states and of the various federal courts, including the United
States Supreme Court, are littered with the gravestones of substantive rights executed and buried
by the judiciary because defense counsel failed to select the proper motion by which to assert
them. For Georgia, this could no longer be true.

The rationale behind the post-conviction review at the trial court level being mandatory could be
illustrated by this set of facts:

-A defendant is indicted for murder. But the jury exercises its right to return a verdict of
life in prison in spite of statutory aggravating circumstances.

-The defendant is so elated over having escaped the chair that he immediately tells his
attorney that he does not want an appeal. In that case, he still would have to appear at a
post-conviction review hearing and - in open court, with the proceedings recorded -
disavow any wish for an appeal. He would still be examined by the trial judge on
prescribed matters. A record of that hearing would be made and preserved.

-The defendant then would be severely restricted in cluttering up the courts for one, two
or perhaps even five years later with frivolous habeas corpus actions when he grows
weary of prison life and begins to believe he might have escaped penalty altogether. He
would have had all his rights considered long before.

This is a broad outline of what is meant by our proposal of a unified appeal. Over the coming
months we hope to reduce these thoughts into a more concrete proposal which could lead to
legislative enactments or a constitutional amendment.

Unified Courts

It should be readily apparent that a unified appeal system which includes every challenge would
work best in a unified court system-that is, a straight line system where the buck stops



procedurally, substantively, and administratively at the top. We need such a system, with or
without the unified appeal.

We also need a strong magistrate system at the starting line manned by persons trained in the
law.

We need a strong reporting system to avoid time delays of six months, one year, or even two
years, as was the case a few years ago, in getting a trial transcript to the appellate courts.

We are only a year and a half away from 1980, yet in many ways our judicial system too closely
resembles that of the 17th and 18th Centuries. We have a crazy quilt judicial system in which
jurisdictions and practice rules lack clarity, uniformity, and sometimes even logic. The result is
confusion, overlapping and inefficiency which begs error. The need to restructure our court
system into a completely unified judiciary that is more responsive to our citizens has become
acute.

A study has been under way for some time now on a new judicial article to our state constitution
that would restructure our court system. A subcommittee of the Select Committee on
Constitutional Revision has drafted a proposed judicial article that would go far toward
upgrading our system. This proposed article warrants your study and consideration. It has been
examined by the members of the Supreme Court and when the proper time comes, | believe my
colleagues will join me in supporting, at least in principle, many of the changes the article would
bring.

For one thing, the article would reduce the wide range of appellate jurisdiction the Supreme
Court has and would allow the court to truly become a court of last resort, deciding appeals of
great gravity and concern to our citizens as a whole. For instance, last year the Supreme Court
had to decide more than 150 divorce related matters. These cases, of course, are of great concern
to the principals involved. However, whether an award of alimony is excessive is not a matter
that a state court of last resort should be handling.

In considering the judicial article, care should be taken to make certain that no essential function
by any court should be abolished. Nor should any dedicated official or loyal employee of any
court need fear displacement as an ultimate reward for that dedication and loyalty.

Character and Fitness Board and Board of Bar Examiners

Each year the total number of lawyers in Georgia is increasing. The Supreme Court recognizes
its responsibility to assure that the character and fitness of those persons who seek to become
attorneys is above reproach. The seven-member Character and Fitness Board is working and
working well. Thus far, this board has screened more than 1,500 applications. | wish to express
the court's appreciation to the members of this board, chaired by Lawrence Custer of Marietta,
for their dedicated service. Also serving on the board are: Mrs. John J. Farrell of Savannah;
Edwin Fortson of Athens; William Gignilliat of Gainesville; Dr. Forrest Lanier of Rome;
Richard H. Sinkfield of Atlanta; and John Sognier of Savannah.

The members of the Board of Bar Examiners serve without any real compensation. They neither
seek nor receive any recognition; yet, their service is as important to the people of Georgia as



any public service could be. The decision as to whether a young person meets minimum
standards of competence to practice law is as important as a decision of the Supreme Court
dealing with personal liberty or property rights. The court thanks the Board of Bar Examiners,
chaired by John Sognier, for its dedicated service, and even as | express the court's thanks for a
job well done, we have placed an additional burden on this board.

The Office of Bar Admissions made a survey of the people taking, passing and failing the bar
examination during the last five years. During this period 8,062 applicants took the bar
examination. There were 4,062 graduates of ABA approved law schools. There were 2,829
graduates of non-ABA approved law schools who held undergraduate degrees. A total of 1,171
applicants were graduates of non-ABA approved law schools who did not hold undergraduate
degrees. Eighty-eight percent of the ABA graduates passed; 29 percent of the non-ABA
graduates with undergraduate degrees passed the bar exam; 16 percent of the graduates of non-
ABA approved law schools without undergraduate degrees passed the examination.

While the court feels that all those persons who passed the bar examination are to be
congratulated, yet, the court is equally concerned about those who did not pass, although they
had studied for many years in order to be permitted to take the bar examination.

Two questions are thus presented: Are the law schools living up to their responsibility? Is the
court living up to its responsibility in assuring that these students are receiving the education that
they are paying for?

As aresult of this concern, the court has directed the Board of Bar Examiners to undertake a
thorough study of the educational standards for applicants for admission to the bar examination
and to report and make recommendations to the court at an early date.

Two points were emphasized to the board which | want to reemphasize to you regarding this
study:

1. The court recognizes that many, many of our citizens desire a legal education. In a large
number of cases it is practically impossible for them to attend law school on a full-time basis.
Therefore, it is not the court's desire to undertake any program that would preclude law students'
being permitted to attend law school on a part-time basis.

2. No recommendation is to be made which would adversely affect any person who is presently
attending law school.

Audio-Visual News Coverage of the Courts

Last year the "State of the Judiciary” address contained a report on plans for permitting audio-
visual news coverage of judicial proceedings in the Supreme Court and in our trial courts with
the consent of the court and the parties. This program began during the September term of the
Supreme Court and was expanded in October and subsequent months to cover several trial court
proceedings. Five trial court judges now have had plans approved by the Supreme Court
allowing certain trials to be televised, photographed and broadcast and other courts are expected
to file plans in the near future.



Last fall in Columbus, portions of a murder trial were telecast over three local television stations.
The newspapers there ran inside-the-courtroom photographs of the trial proceedings and radio
stations carried daily broadcasts.

The trend of opening up the courts to our citizens is growing nationwide. Georgia was the fifth
state to permit this expanded news coverage. That figure has now grown to 14 of the 50 states. A
serious move is also under way to amend the American Bar Association's model judicial canons
in order to make it easier for other states to follow.

Judicial Pay Raises

The judiciary of Georgia owes a debt of gratitude to the State Bar and to many of its individual
members for helping during the last session of the General Assembly to get the first adjustment
in compensation in five long years. We thank you profusely. While the raises were not as much
as the State Compensation Commission recommended, they may have been the salvation of the
judiciary.

There are many other matters that ought to be included in this report; however, time is running
short. | thank you for the opportunity of being heard. As long as | am Chief Justice, I assure you
that | will continue to do my utmost to preserve and strengthen the independence of the judiciary.



